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IN THE FEDERAL SHARIAT COURT
(Revisional Jurisdiction)

PRESENT

MR. JUSTICE RIZWAN ALI DODANI
MR. JUSTICE SHEIKH AHMAD FAROOQ

CRIMINAL APPEAL NO.31/P OF 2006 Linked with
I

Mst. Shash Begum dlo Mehr Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera Appellant

Versus

1. Bashir Ullah s/o Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil
and District Nowshera

2. The State

Respondents

CRIMINAL APPEAL NO.32 IP OF 2006
I

1. Mst. Khatima dlo Dilber
2. Malik Aman slo Dilber

Both residence of Tajabad near Office of Board of Intermediate and
Secondary Education, Peshawar

Appellants

Versus

1. Bashir Ullah slo Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera

2. The State Respondents

CRIMINAL PSLA NO.2 IP OF 2006.
Bashir Ullah slo Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera Petitioner

Versus

1. Mst. Khatima dj0 Dilber
2. Malik Arnan s/o Dilber

Both residence of Tajabad near Office of Board of Intermediate and
Secondary Education, Peshawar

3 The State Respondents

CRIMINAL PSLA NO.3/P OF 2006-_. ..

Bashir Ullah s/o Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera Petitioner

Versus

1. GuIzar Ullah s/o Abdul Ghani rio Darakshan Colony Circular Road Haideri
~etro\ Pump Yaka Toot) Peshawar City.
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2. Mst. Shash Begum d/o Mehr Ullah rio Mohallah Baba Khel Pirpai, Tehsil

and District Nowshera
3. Taskeen Ullah s/o Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil

and District Nowshera
4. The State Respondents

CRIMINAL REVISION NO.S/P OF 2006

Bashir Ullah s/o Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera Petitioner

Versus

1. Mst. Khatima d/o Dilber
2. Malik Aman s/o Dilber

Both residence of Tajabad near Office of Board of Intermediate and
Secondary Education, Peshawar

3. The State Respondents

CRIMINAL REVISION NO.6/P OF 2006.
Bashir Ullah s/o Subhan Ullah rio Mohallah Baba Khel Pirpai, Tehsil and
District Nowshera Petitioner

Versus
1. Mst. Shash Begum d/o Mehr Ullah rio Mohallah Baba Khel Pirpai, Tehsil

and District Nowshera
2. The State Respondents

r~------
~I
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JUDGMENT

SHEIKH AHMAD FAROOQ, Judge.- Mst.Shash Begum

filed Cr.Appeal No.31-P-2006 and Mst.Khatima and Malik Aman filed

appeal No.32-P-2006 against two separate judgments dated 28.10.2006

delivered by learned Additional Sessions Judge-III Nowshera whereby they

have been convicted under section 500 PPC and sentenced as mentioned

hereinunder:

Mst. Shash Begum

Mst. Khatima

Malik Aman

To pay Rs.5000/- on two
counts or in default of
payment of fine to further
undergo two months S.1. on
each count.

Rs. 5000/- or two months S.L
in default thereof.

Rs. 5000/- or two months S.I.
in default thereof.

Mst. Shash Begum, Mst. Khatima and Malik Aman will be referred to

hereinafter as the appellants .
•
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2. The appellants in both these appeals faced trial in complaints,

bearing Nos. 9 and 10 of 2003, which were lodged by Bashir Ullah, who

will be referred to hereinafter as the complainant/petitioner.

3. Bashirullah/complainant/petitioner also filed Cr. PSLA Nos.

2-P and 3-P of 2006 against the acquittal of Mst. Khatima and Malik Aman

and Cr. PSLA No.3/P of 2006 against the acquittal of GuIzar Ullah, Mst.

Shash Begum and Taskeen Ullah from charges of Qazaf (Enforcement of

Hudood) Ordinance, 1979 read with section 499/501

PPC.Bashirullahlcomplainantlpetitioner also preferred Cr.Revision No.5-P

and 6-P of 2006 for enhancement of sentences awarded to Mst.Shash

Begum, Mst.Khatima and Malik Aman. It is pertinent to mention here, that

the aforementioned Cr.P.S.L.As and revisions are still at pre-admission

stage.

4. Admittedly,the gaid ~ppeals as well as P.S.L.As and re'visions

hllV~ Misen out of two different complaints and two separate judgments of

even dated i.e. 28.10.2006 but not only the parties are the same but also the
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allegations leveled in the complaints as well as the reasoning advanced and

grounds taket\ in the impugned judgments by the learned trial court are

identical. Hence, we intend to decide all these matters through this single

judgment.

5. The facts essential for the adjudication of the lis in hand are

that Bashirullah/complainant moved two separate complaints bearing No.9

and 10 of 2003 on 19.11.2003 and 22.12.2003 respectively before the

learned Sessions Judge Nowshera wherein, he alleged that Mst. Shash

Begum and Mst. Khatima, who are his former WIves, have leveled

allegations of "zina" against him, which were also repeated in a plaint filed

before Family Court, Nowshera. He further alleged that GuIzar Ullah,

Taskeen Ullah and Malik Arnan had instigated Mst. Shash Begum and Mst.

Khatima to make such allegation and thereafter, the said three persons also

repeated the same allegations, when they appeared in the witneBB box

before the Family Court Nowshera. The complainant contended that Mst.

Shash Begum and Mst. Khatima dispatched an application (Ex.PW.1I2),
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which was addressed to the Prime Minister of Pakistan and several other

persons, wherein they reiterated the same allegations with the addition that

a police officer (referring to the complainant) had kept a lady in his house

without "nikah". Besides this, they also levelled various other allegations

regarding the character and acquisition of property through illegal means

by Bashirullahlcomplainant.

6. The learned Additional Sessions Judge-III Nowshera sent the

complaints of Bashirullah to Senior Civil Judge Nowshera for conducting

an InquIry and submission of report. The learned Senior Civil Judge

Nowshera submitted the InquIry report dated 8.7.2004 wherein she

observed that respondents have made allegations against Bashirullah to the

effect thRt h~ has kept Mst.Robina Shaheen, who has not been divorced by

her hu~band K{\famatullah, as paramour.

7. After receipt of the inquiry report, the learned trial court

charged Mst.Shash Begum, GuIzar Ullah and Taskeen Ullah under sections

:',5,1 ,11 and 12 of the Offence of Qazf (Enforcement of Hudood)

rvt
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Ordinance, 1979 read with sections 499,500,501 and 502 PPC. However,

they did not plead guilty and claimed trial.

8. At the trial the following PWs were examined. The resume of

the complainant's evidence is summed up as under:-

* PW.l/ Amjad Ali Shah who was Senior Clerk of DIG Office,

Peshawar, produced the record of the application submitted by

Mst. Shash Begum to Chief Minister, NWFP. He also

submitted the copy of statement of Mst. Shash Begum,

findings of the DIG Inquiry and statement of complainant

before DIG Enquiry.

* PW.2 !Mir Baz/lncharge of the Complaint Cell CCPO,

Peshawar produced the original record relevant to the case in

hand.

*

*

*

PW.3/ Fazal Rabil Head Clerk, Cpo PeghllWAf deposed that he

had recorded the statement of Mst. Shash Begum in the

presence of DIG Inquiry.

PWA/Malik Aman/Junior Clerk, CPO Complaint Cell,

Peshawar produced record of proceedings upon the complaint

made by Mst. Shash Begum against Bashir Ullah to ~b"irman

Human Rights Organization.

PW.5/ Zafa! Ullah, wo was Superintendent of Police,

Peshawar deposed that the complaint lodged by Mst.Shash

N.
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Begum against complainant Bashir Ullah (Ex.PW.4I1) was

marked to him by SSP Peshawar for inquiry and report and he

recorded the statement of Bashir Ullah Khan. The witness

accordingly verified his signatures on (Ex.PW.4I2) and

verified that this statement was recorded by him.

* PW.6/ Ghulam Hussain, Asstt.lMuharrir in the Court of Civil

Judge, Nowshera produced the record of the case titled "Mst.

Shash Begum Vs. Bashir Ullah" bearing case No.09/FC of

2001 pending before Judge Family Court, Nowshera.

Statements of respondents Mst. Shash Begum, GuIzar Ullah

and Taskeen Ullah recorded in the course of proceedings of

the said case were placed on record as (Ex.PW.6/1, 6/2 and

Ex.PW.6/3) respectively.

* PW.6-A1 Shah Jehan deposed that accused/respondent GuIzar

DUah and Taskeen Ullah told him that complainant Bashir

UUah and his wife are of bad character and that Bashir Ullah

has kept a lady as his wife without "Nikah". They further

told that wife of Bashir Ullah is still in the Nikah of one

Karamat Khan. The witness furth~I dllposed that the above

named accused/respondents subsequently contacted him who

were having two letters, one was hand written and the other

was typed and it was told by them that they have written these

applications.
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*

*

PW.7 / Haji Azam deposed that the respondents in his

presence and in the presence of some other persons discussed

the character of complainant Bashir Ullah and stated that the

complainant Bashir Ullah is of bad character and involved in

offence of "zina" as he is keeping a woman, who was actually

the wife of some other person.

PW.8/ Bashir Ullah, who is the complainant of the case

appeared in the witness box to verify the contents of his

complaint. He reiterated and explained the substance of his

complaint.

9. After recording the evidence produced by the complainant, the

statements of the above respondents were recorded under section 342

Cr.P.C. All the respondents denied the allegations. However, they did not

opt to make any statement on oath or produced evidence in defence.

10. As far as the proceedings of the complaint NO.lO of 2003 are

concerned, the complainant produced eight witnesses. All the witnesses

who appeared in the said complaint except P.W.6-A (Shah Jehan) were the

same person who had earlier appeared during the trial of complainant No.9

of 2003. Most of them are formal witnesses ,who produced the record duly

, I

t,,-,--
I

\
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prepared during the inquiry proceedings. However, PW.7 /Haji Azam

deposed about hearing of the allegations made about Bashir Ullah by the

appellants/respondents.

11. On conclusion of trials, while the appellants were convicted

and sentenced as mentioned above, GuIzar Ullah and Taskeen Ullah were

acquitted. Feeling aggrieved, both the parties preferred

appealslPSLAIrevisions as stated in paras 1 and 3 hereinabove.

12. We have heard the learned counsel for the parties at length and

perused the record with their assistance.

13. Prior to further discussion and observations it would be
I

advantageous to reprod\lC~ hem-in-under the applica.tions {Ex.PW.1Ji and

Ex.PW.l/2) submitted by Mst. Shash Begum and Mst. Khatiffia to Chief

Minister, NWFP and IGP, Peshawar with copies to 17 other dignitaries:-
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14. It is apparent from the contents of the above application that

the appellants/accused are closely related to the complainant/petitioner.

The appellantslMst. Shash Begum and Mst. Khatima, are former wives of

Bashirulah , who had remained in his wedlock for a considerable period.

GulzaruIlah, who had died after the trial, was the real paternal uncle,

whereas Taskeenullah is the real brother of the Bashirullah/complainant.

Similarly, one of the convicted accused namely Amanullah is the real

brother of Mst.Khatima, who is a former wife of the complainant.

15. The actual reAsons which apparently emerge from the bare perusal

of the evidence seem to be that the complainant/petitioner was having some

dispute regarding landed property with his brother and uncle. On the other

hand, he also did not provide maintenance and neglected to fulfill his

~\)ll)\\gal obligations of his Ex-wives. In the case of Mst. Shash Begum, he
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did not give her any attention for 18 long years and also did not at all

maintain her. Naturally she was forced to reside with her parents. As far as

Mst. Khatima is concerned , she also faced similar circumstances for

several years. It is significant that the complainant himself had married

another lady in the meanwhile. The purpose of application (Ex.PWA/l)

and the other suit admittedly filed by Mst. Shash Begum for recovery of

dower and maintenance clearly establish the fact that both the ladies were

demanding their rights as wives of the complainant and trying to knock at

every door which could be helpful for redressal of their grievances and provide

them justice. Prior to submitting.. the disprinted applications, they had

resorted to adopt a legal course by filing a suit before the Family Judge,

Nowshera. Although, the judgment of the Family Court is not available on

record and the actual findings could not be ascertained, but the statements

made by Mst. Shash Begum and Mst. Khatima show that they only wanted

to fight for their rights and had absolutely no intention to defame the

complainant/petitioner in any manner. It appears that due to considerable
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time which was consumed in the prolonged litigation before the Family

Court, they decided to approach the higher authorities also for this

purpose. In this back drop, it appears that they never intended to harm the

reputation of complainant or had any intention to make imputation of

"zina" against him. We could not find any malafide, on their part, in the

evidence.

16. In this connection, it would be appropriate to reproduce

section 5 of the Ordinance ibid:

"Qazf liable to hadd. Whoever, being an adult, intentionally
and without ambiguity commits qazf of zina liable to hadd
against a particular person who is a muhsan and capable of
performing sexual intercourse is, subject to the provisions of
this Ordinance, said to commit qazf liable to hadd.

Explanation 1. In this section, "muhsan" means a sane

and adult Muslim who either has had no sexual inter-course or
has had such inter-course only with his or her lawfully wedded
spouse.

Explanation 2.- If a person makes in respect of another
person the imputation that such other person is an illegitimate

child, or refuses to recognise such person to be a legitimate
child, he shall be deemed to have committed qaz/ liable to
hadd in respect of the mother of that person."

A bare perusal of the above section would reveal that it is an intentional

and specific imputation of commission of zina in un-ambiguous words
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against a "muhsan" that constitutes the offence of Qazf. Any other

allegation or attributing the words like of bad character, dishonest, liar,

thief, corrupt etc. do not at all fall under the mischief of the offence of

"Qazf'.

17. An in-depth scrutiny of the applications submitted by Mst.

Shash Begum and Mst. Khatima would reveal that there is no specific

allegation of commission of zina attributed to the complainants/petitioner.

Therefore, the contents of application, though admitted by Mst. Shash

Begum during the inquiry proceedings, do not amount to commission of

Qazf. Stating simply that a police officer has kept a lady without "nikah",

does not specifically mean commission of "zina" by that police officer. It

will be appreciated that no inference can be drawn from these words

which may specifically mean commISSIon of "zina". It IS also worth

consideration that a lady, who has a rural background and does not appear

to be properly educated, may have admitted the submission of the

application as a matter of fact but camlOt be presumed to be fully aware of
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the exact contents of the applications and their implications. Moreover, it is

not proved on record that she had herself written the said application.

Neither the scribe nor the Urdu Typist has appeared during the trial to

confirm the verbatim recording of these applications, which though

exhibited, are not duly proved through the requisite legal mode. This fact is

further supported from the fact that at the time when the said application

was submitted, she was already divorced by the complainant but despite

that/an impression is created from the contents of the application that both

the ladies were still in wedlock of the complainant/petitioner. This

confirms that the ladies were not educated enough to explain their position

as Ex. Wives of the complainant.

18. Verse No.4 of Sura AI-Nur of the Holy Quran is very clear on

the subject and it reads as follows:-

"Those who accuse honourable women (of

unchastity) but do not produce four witnesses, flog

them with eighty lashes, and do not admit their

testimony ever after. They are indeed transgressors."
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against a "muhsan" that constitutes the offence of Qazf. Any other

allegation or attributing the words like of bad character, dishonest, liar,

thief, corrupt etc. do not at all fall under the mischief of the offence of

"Qazf'.

17. An in-depth scrutiny of the applications submitted by Mst.

Shash Begum and Mst. Khatima would reveal that there is no specific

allegation of commission of zina attributed to the complainants/petitioner.

Therefore, the contents of application, though admitted by Mst. Shash

Begum during the inquiry proceedings, do not amount to commission of

Qazf. Stating simply that a police officer has kept a lady without "nikah",

does not specifically mean commission of "zina" by that police officer. It

will be appreciated that no inference can be drawn from these words

which may specifically mean commlSSlOn of "zina". It 18 also worth

consideration that a lady l who has a rural background and does not appear

to be properly educated, may have admitted the submission of the

application as a matter of fact but cannot be presumed to be fully aware of
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There is a consensus of jurists that this Verse pertains to accusing chaste

women of adultery and this injunction also applies to chaste men if they are

accused of adultery. This is termed as Qazf in the Shariah terminology.

19. We may also refer here to the opinions of reputed Muslim

Jurists who have elaborated the meaning of Qazf in the following words:I
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f'ljll ~J- \.s t..S.J\.s~ ...>; o~ d ~ .J{J I>.'~ C 4.l1.t~ d r.st ~I w4 ~>.'
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20. The Mufti Azam of Pakistan Mufti Muhammad Shafi

commenting on Verse 4 of Sura 24 writes as under:-
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Ma~IanaSyed Abul Ala Maudoodi has further elaborated the Offence of

"Qazf' in the following manner:-
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21. In this case, it is also very pertinent to mention that not only Mst.

Shash Begum and Mst. Khatima have not substantiated the allegation made

in para 3of their applications, but also the complainant/petitioner has also

M
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not been able to bring on record his "Nikahnama" with Mst. Robina

Shaheen or produced even a divorce deed or any other document executed

by Karamat Ullah, who is former husband of Mst. Robina Shaheena.

Therefore, it is still questionable whether the allegation made in the

application was ever rebutted by any cogent piece of evidence by the

complainant and whether it was actually false, baseless and unfounded.

22. Moreover the evidence required for imposition of Hadd

punishment as envisaged under section 6 of the Ordinance ibid is not at all

available on record. Neither anyone of the respondents have made any

confession of the commission of the offence before a court of competent

jurisdiction nor the complainant/petitioner has been able to produce two

witnesses, who fulfill the requirement of Tazkiyah-al-Shahood.

23. In VIew of the above, the necessary requirements of the

section-6 of the Ordinance ibid are not available in circumstances of the

case. We have perused the impugned judgment and find that the learned

trial court had rightly appreciated the evidence produced 'by the

complainant in order to prove the commission of offence of "Qazf' by the

appellants as well as the acquitted accused. The impugned judgment to this

M
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extent is unexceptionable and does not call for any interference by this

Court.

24. Now, we tum to the appeals against conviction. As mentioned

above, the appellants have been convicted under section 500 PPC and

sentenced accordingly. However, section 500 PPC read with Eight and

Ninth exceptions of section 499 PPC, is not applicable in the instant case.

Section 499 PPC and the said exceptioIbare being reproduced hereinunder

for better appreciation:-

"Defamation.- Whoever by words either spoken or intended
to be read, or by signs or by visible representations, makes or
publishes any imputation concerning any person intending to
harm, or knowing or having reason to believe that such
imputation will harm, the reputation of such person, is said,
except in the cases hereinafter excepted, to defame that
person.

Eight Exception. - Accusation preferred in good faith to
authorized person.- It is not defamation to prefer in good
faith an accusation against any person to any of those who
have lawful authority over that person with respect to the
subject-matter of accusation.

Ninth Exception. - Imputation made in good faith by person
for protection of his or other's interests.- It is not

defamation to make an imputation on the character of another,
provided that the imputation be made in good faith for the
protection of the interest of the person making it, or of any
other person, or for the public good."
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25. From the above provisions of law, it is abundantly clear that the most

essential ingredient for constituting an offence of defamation is mens rea

or intention.(Relince PLD 2001-Karachi-115). The following are the other

necessary ingredients of defamation as defined under section 499 PPC:

(i) the making or publishing of an imputation concerning any
person;

(ii) such imputation must have been made:-

(a) by words either spoken or intended to be read; or

(b)by signs; or

(c) by visible representations, and

(iii) such imputations must have been made with the intention of
harming or knowing, or having reason to believe, that it will
harm the reputation of the person concerning, whom it is
made.

26. However, the accusation preferred in good faith against any

person to any of those, who have lawful authority over that person or an

imputation made in good faith by person for protection of his right or

interest, as specifically mentioned in the above exceptions, do not fall

within the definition of "Defamation" as envisaged under section 499 ppc.

The appellants were ex-wives of the complainant/petitioner and by all

means, they were justified to adopt any legal course or approach any other
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person and authority to protect their interest and obtain their legitimate

rights. It does not appear anywhere from their application that they had

malicious intention to assail the character or reputation of the

complainant/petitioner.

27. So far as the involvement of the appellant Malik Aman is

concerned, the complainant could not prove the same by any cogent piece

of evidence. Moreover, the depositions of PW.7 in one case and PW.6A in

the other, finds no corroboration and are also at variance with each other.

Admittedly, both the sides were engaged in litigation about inheritance. In

this background, the evidence produced by the complainant is not sufficient·

to bring home guilt of the appellants/accused beyond reasonable shadow

of doubt. Moreover, no effort has been made by the trial court to fulfill the

requirement of Tazkiyatul Shuhood regarding the witnesses of the

complainant, as envisaged under section 6of the Ordinance ibid.
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28. For the foregoing reasons, we hold that the findings of the

learned trial court about the COImmSSlOn of an offence by Mst.Shash

Begum, Mst. Khatirna and Malik Arnan nnder section 500 PPC are not in

accordance \\lith law and cannot be maintained. Hence, the judgments of

the learned trial court dated 28.10.2006 to this extent are set aside.

Resultantly, Cr. Appeal No.31/P of 2006 filed by appellant/ Mst. Shash

Begum and Cr. Appeal No. 32/P of 2006 filed by appellants/ Mst. Khatima

and Malik Arnan arc allowed. However, Cr. PSLA Nos. 21P of 2006 and

3/P of 2006 filed by complainant/petitioner Bashir Ullah are dismissed.

Similarly, Cr. Revision No. 51P of 2006 and Cr. Revision No. 61P of 2006

filed by complainant/petitioner Bashir Ullah are also dismissed. Cr. Misc.

Application No. 14/P of 2006 and Cr. Misc. Application No. 151P nl 2006

filed for suspension of sentence have hecome infructuous and same are

accordingly disposed of .
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29. These are the reasons of our short order dated 23.01.2013.
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